STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE, SC SUPERIOR COURT

GLORIA DIZOGLIO, ANGELO PALAZZO,
LINDA MARCELLO, and LEDA PALAZZO

V. : C.A. No. 98-5132

RAYMOND F. COLELLA, and JULIUS
KRASNER, CHRISTOPHER DEL SESTO,

LEO DIMAIO, MARIO ACETO, MICHAEL
DORAN, SHARYN DEFAZIO AND CURTIS
PONDER, in their capacitiesasMEMBERS OF :
THE CITY OF CRANSTON ZONING AND
PLATTING BOARD OF REVIEW

DECISION

VOGEL, J., The gppdlants - Gloria DiZoglio, Angelo Paazzo, Linda Marcdlo, and Leda Pdazzo
(collectively appellants) - timely apped a decison of defendant, City of Cranston Zoning Board of
Review gtting as the Platting Board of Review (Board), which upheld adecison of the City of Crangton
Panning Commisson (Commisson). The Commisson granted preiminary plat goprova for the
Glenham Park subdivison to gppellee, Raymond F. Colela (Coldla). The appdlants, pursuant to
RI.GL. 8 452367 and City of Cranston Subdivison and Land Development Regulations
(Regulations), Section XI, duly appeded the decison of the Commission to the Board. The Court
possesses jurisdiction pursuant to R.1L.G.L. § 45-23-71.

FACTSAND TRAVEL

Coldlais the owner of red edtate located in the City of Cranston (City) and delinesated as Tax

Assessor’s Plat 21, Lot 29, and Plat 22, Lots 220, 228-234. Colella submitted a application for the
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subdivison of the red estate to the Commission and requested the Commission to gpprove the plan
ddineated as the Glenham Park Preliminary Submisson, A Residentid Subdivison in Cranston, Rhode
Idand (Glenham Rxk). David Narddla (Nardella) in the developer of the Glenham Park subdivison
development.

On August 6, 1996, the Commisson hdd an informationd meeting with regard to Coldla’'s
gpplication for master plan gpprova for Glenham Park. At this hearing, the gppellants voiced concerns
about the impact of the development on water drainage and water runoff to the appellants property. In
November 1997, Coldla made an application for prdliminary dat approva to the Commisson. The
Commisson hdd a public hearing on January 6, 1998, during which Coldla presented DiPrete
Enginearing Associates, Inc. (DiPrete), the Glenham Park engineer. DiPrete addressed the water
drainage and runoff concerns enumerated in the master plan gpprova and voiced by gopellants. The
Commission voted to extend the master plan gpprova until August 6, 1998, and to table Coldlas
goplication for preliminary plan approval so that Colella could address these concerns and to adlow
gopellants time to gather evidence supporting their position. On February 3, 1998, the Commisson
again voted to table Coldla's gpplication for preliminary plan approvad in order to provide gppellants
with more time to gather evidence to support their concerns. On March 3, 1998, the gppellants again
requested the Commission to table Colela s application for preliminary plan approva in order that the
gopellants engineers have more time to prepare and submit a report. The Commission voted to table
the maiter for one month.

The certified record inter alia aso contains the following evidence. In aletter dated March 3,
1998, from Dennis DiPrete, P.E., principa of DiPrete, to Kevin FHynn (Hynn), Director of Planning and

Deveopment for the City and an Adminigtrative Officer pursuant to the Regulations, DiPrete references
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a March 1997 report, prepared by DiPrete for Glenham Park, which concludes that “[flor dl the
andyzed storms there is actudly a reduction in runoff water to [appelants property].” Moreover, in a
letter dated April 1, 1998, Nicholas Capezza (Capezza), the Chief Engineer for the City, informed
Water McGarry, J. (McGarry), Chairman of the Commission, that he had received two reports from
Vanassee Hangen Brudin, Inc. (VHB), dated March 24, 1998, entitled “Review of On-Site Freshwater
Wetland Resources Property of Angelo Paazzo, AP 22/4, Lot 7 Natick Road, Cranston, Rhode
Idand” and “ Review and Evauation of the Glenham Park Subdivison Stormwater Management Report,
Site Plans and Soil Erosion and Sediment Control Plari’ (VHB reports). Capezza forwarded a copy of
the VHB reports to DiPrete and on March 31, 1998, Capezza received DiPrete's written response to
the VHB reports. On March 31, 1998, Capezza aso received an updated report from VHB. On April
2, 1998, DiPrete submitted a written response to this updated report. Capezza noted that the VHB
reports did not contain the sgnature of the licensed engineer responsible for the reports or a certification
of aregistered professona engineer. However, Capezza dso noted that he did not discount the reports
for this reason. After areview of these reports, Capezza concluded “that no engineering evidence has
been presented which should further delay this project.”

During the April 13, 1998, Commission hearing, the gppe lants objected to Coldla s application
for preliminary plat approva of Glenham Park, and supported their position with the VHB reports. The
gopdlants dso argued that a more extensive wetland study of the area was necessary in order for the
Commission to consder the full impact of Glenham Park on the abutting properties. The Commission
aso consdered the recommendation of Brian Bingham, Senior Planner for the City, to grant preiminary
plat goprova for Glenham Park. The Commisson unanimoudy voted to gpprove the preliminary plat

for Glenham Park.
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On May 1, 1998, the gppdlants timely appeded the decison of the Commission to the Board.
In the notice of gpped to the Board, the appellants asserted that the Commisson decison “did not fully
or adequately consder the objections of the [appellants . . . and as aresult . . . the [a]ppellants will
suffer irreparable damage to their property; that the plan . . . has not satisfactorily addressed the issues .
.. with regard to the impact of the development upon drainage and accumulation of water . . . on or
about [a]ppdlants property . . ..” The record contains a document entitled Notice of Public Hearing
Under Zoning Ordinance, with a hearing for the gppellants apped scheduled for June 10, 1998.
However, there is no evidence in the record that such notice was published in a local newspaper to
meet the requirements of the Regulations, Section X1 B(2).

The Board held a public hearing on July 2, 1998, with regards to appedlants apped. At this
hearing, the Board heard testimony outlining the procedurd and substantive aspects of gppdlants
apped. Hynn testified and provided the Board with an overview of the travel and approvd of the
Glenham Park gpplication for preliminary plat gpprova. Hynn dso testified that the complete record of
the Commission was provided to the Board prior to the Board's previous month’s meeting and offered
to make a copy of the Commission’s records for each member of the Board. Upon questioning by the
Board, Flynn as well as the gppellants, via counsd, instructed the Board that they would have to review
the entire record of the Commisson concerning Glenham Park before rendering a decison on
gopelants agoped. Counsd for gppellants next tedtified and dtated that the “primary bass’ for
gopdlants goped is tha Glenham Park will have “sgnificant negative environmental impacts’ upon the
gopellants property. Counsd for gppelants argued that the Board must review the VHB and DiPrete
reports and determine the Commission did not have sufficient evidence to find that Glenham Park will

not have sgnificant negeative environmental impacts upon the gppdlants property.  Counsd for
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appellants aso requested the Board to remand the matter to the Commission so that the parties could
present additiona evidence. Counsd for Colella next testified and argued that the Board, pursuant to
R.I.G.L. 8 45-23-70 and the Regulations, Section XI, must not substitute its judgment for that of the
Commission but may reverse the Commission's decison only if the Board finds prgudicid procedurd
error, clear error, or lack of support by the weight of the evidence in the record. The Board voted to
keep the hearing open and to continue the matter until August 12, 1998. On August 12, 1998, the
Board voted to continue the matter until September 9, 1998 as dl Board members present at the July
2nd hearing were not present at the August 12th hearing. On September 9, 1998, upon a unanimous
vote, the Board issued its decision denying the gppellant’s appeal. On September 21, 1998, the Board
filed its decison with the City Clerk.

The gppellants timely filed an appeal of the Board's decision with the Court on October 13,
1998. The appdlants argue that (1) the Commission did not make the requisite findings in their decison
pursuant to RI1.G.L. § 45-23-60 and the Regulations, Section Il (H); (2) the Commisson members
present on April 13, 1998 did not condtitute a proper voting quorum as only two of the members
present a the April 13, 1998 hearing were present at the January 6, 1998, and March 3, 1998,
hearings; (3) the Board failed to consider the entire Commission record as evidenced by the transcript;
(4) the record contains no evidence that the Board complied with the notice requirements of the
Regulations, Section X1 B(2); and (5) the Board did not state the requisite reasons for upholding the
Commission in ther written decison pursuant to R.1.G.L. 8§ 45-23-70(d) and the Regulations, Section
X1 B(5)(d). The appelants request that the Court reverse the denial of appellants apped to the Board

and remand the matter to the Commission.
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Coldla argues in oppodtion that (1) the Commisson complied with RI1.G.L. § 45-23-60 and
the Regulations, Section 111 (H), by adopting the findings of the Adminigtrative Officer that Coldla had
met dl the requirements for goprova of the preliminary plat; (2) the gppdlants waived the Commission
quorum issue as that issue was not raised on gpped to the Board and any alleged procedurd error was
not prgudicia as the evidence upon which the Commission based its vote was presented at the April
13, 1998, hearing; (3) the Board considered the entire record of the Commission as evidenced by the
transcript and by the fact that FHlynn provided such record to the Board on two separate occasons, first
prior to the July 2, 1998 meeting, and second on July 3, 1998; (4) the appellants attendance at the
Board hearings evidences that they received notice of such hearings and any aleged procedural error in
the publication of such notice was not prgjudicid to the gppdlants; (5) the Boards written decision filed
with the City Clerk dtates the Board's reasons for denying the gppellants agppeal and meets the
requirements of the Regulations, Section X1 B(5)(d).

STANDARD OF REVIEW

With respect to gppedls by an aggrieved party from a decison of a board of gpped to the
Superior Court regarding the subdivison of land, R.I.G.L. § 45-23-71, provides in pertinent part that

(C) The court shdl not subdtitute its judgment for that of the planning board as to the
weight of the evidence on questions of fact. The court may affirm the decision of
the board of apped or remand the case for further proceedings, or may reverse or
modify the decison if subgantid rights of the gppelant have been pregjudiced
because of findings, inferences, conclusons or decisons which are;

(1) In violaion of conditutiona, datutory, ordinance or planning board
regulations provisons,

(2) In excess of the authority granted to the planning board by datute or
ordinance;

(3) Made upon unlawful procedure;

(4) Affected by other error of law;
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(5) Clearly erroneous in view of the religble, probative, and substantid evidence
of the whole record; or
(6) Arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.
In reviewing the decision of aboard of review pursuant to this chapter, the Court “will neither weigh the
evidence nor pass upon the credibility of witnesses nor subdtitute its findings of fact for those made a

the adminigrative levd.” E. Grossman & Sons, Inc. v. Rocha, 118 R.l. 276, 285, 373 A.2d 496, 501

(1977); see dso Restivo v. Lynch, 707 A.2d 663 (R.I. 1998). The Court's judicid scrutiny of the
agency’s decison “is limited to a search of the record to determine if there is any competent evidence
upon which the agency’ s decision rests’ or is affected by an error of law. 1d. Our Supreme Court has
defined the term “reasonably competent evidence’ as “any evidence that is not incompetent by reason

of being devoid of probative force as to the pertinent issues.” Zimarino v. Zoning Board of Review of

Providence, 95 R.I. 383, 386, 187 A.2d 259, 261 (1963).
ANALYSIS
In reviewing the decison of the Board pursuant to R.1.G.L. § 45-23-71, the Court may affirm
the decision of the board of apped or remand the case for further proceedings. The Board shdl Satein
the decision whether the Board' s decision is based upon the “findings and record of the Commission or
Adminigrative Officer” pursuant to R.I.G.L. 8§ 45-23-70(a) and Regulations, Section XI B(5)(a). The
Board dso shdl include in the decison the requidite reasons for the Board's decison, pursuant to
RI.G.L. 8§ 45-23-70(d) and the Regulations, Section XI B(5)(d). Accordingly, the Commisson and
the Board are required “to make express findings of fact and should pinpoint the specific evidence upon

which they base such findings” Hopf v. Board of Review of City of Newport, 102 R.Il. 275, 289 230

A.2d 420, 228 (1967). Moreover, a “decison granting or denying relief which fals (1) to give the
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reasons and the ground or grounds upon which it is predicated and (2) to point out the evidence on
which the ultimate finding or findings are based will be returned to the board for completion and
daification.” 1d.

After thorough review of the record and consderation of memoranda of law presented by the
parties, the Court determines that this matter should be remanded to the Board for the following reasons
and with the following ingtructions. The Court finds that the reasons stated in the decision of the Board
for upholding the gpprovd of the Commisson are conclusiond, reciting legd principles as judtification

for what it permits, rather than setting out the supporting grounds for the decison. See Coderre v.

Zoning Bd. of Review of City of Pawtucket, 102 R.I 327, 330, 230 A.2d 247, 249 (1967).

Moreover, our Supreme Court has held that “judicia review of aboard's decison [is] impossible, unless
the board [has] made factud determinations and gpplied appropriate legd principles in such away that
a judicid body might reasonably discern the manner in which the board had resolved evidentiary

conflicts” Crangton Print Works Co. v. City of Crangton, 684 A.2d 689, 691 (R.l. 1996) (citing

May-Day Redty Corp. v. Board of Appeds of Pawtucket, 107 R.I. 235, 239, 267 A.2d 400, 403

(1970)). The reasons enunciated by the Board in its decison are that the Commission (1) “complied
with the criteria for Prliminary Plan submisson,” (2) “did not commit a prgudicid error . . . and clear
eror,” (3) “decison . . . is supported by the weight of the evidence in the record reviewed by the
Board.” These reasons are a boilerplate recitation of the sandard of review language and lack the
requigite factud and legd findings for the Court to fulfill its gppellate review function.

With thisin mind, the Board, in stating the reasons for the decision, should gpply the standard of
review, as enunciated in  RI.G.L. § 45-23-70 and Regulations, Section XI B(5), to the issues

presented in the appellant’s appeal and to the evidence presented as contained in the entire record of
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the proceedings before the Commission regarding the preliminary plat gpplication for Glenham Park.
The Court is troubled by the statements of the Board evidencing a rel uctance to review the entire record
of the Commission. Additiondly, the Board should gpply the standard of review and determine whether
the Commisson, in rendering the decison and gpproving Coldla's goplication for prdiminary plat of
Glenham Park, made the requisite postive findings to comply with the requirements enunciated in
RI.G.L. 8 4523-60 and the Regulations, Section Ill (H), and whether the Commission members
present at the April 13, 1998 hearing congtituted a proper voting quorum pursuant to the Regulations,
Section 111 D(7).

The Court is unable to determine from the record, and the memoranda of law submitted by
Coldla and the Board are silent, as to whether proper and adequate notice of the appeal hearing was
provided to the public. The Board is required to provide notice of hearings on appeds to the Board
pursuant to the Regulations, Section X1 B(2). This Court cahnot “ignore the settled principles that
proper and adequate notice of a zoning board hearing is a jurisdictiond prerequidte, and that action

taken by a board which has not first stisfied the notice requirements is a nullity.” Corporation Service,

Inc. v. Zoning Bd. of Review of Town of East Greenwich, 114 R.I. 178, 180, 330 A.2d 402, 404

(1975) (citations omitted). The Board is further ingtructed on remand to determine whether it complied
with the notice requirements of the Regulations.
Counsd shdl submit to the Court the appropriate agreed upon order for entry in accordance

herewith within ten days.

Page9of 9



